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NOTES OF CASKS. 



Construction of Timber Contracts — Beatty v. Mathewson. — In 1372 
M., owner of timber land, sold to B. the pine timber thereon with 
the right to remove it within ten years. In 18S1 another agreement 
replaced this and all the timber standing, growing or being on the 
land "to have and to hold the same unto the said party of the second 
part, his heirs and assigns forever" with a right at all reasonable 
times during some years to enter and cut and remove the same." 
B. exercised his rights over the timber at times up to his death in 
1898 and his executors did so after his death, M. not objecting. In 
1903 persons authorized by said executors entered and cut timber 
and continued until 1905. The following year M. brought an action 
for an injunction against further cutting, a declaration that the right 
to take the timber had elapsed and for damages. 

Held, affirming the judgment of the Court of Appeal (15 O. L. R. 
557), Davies and Duff, JJ., dissenting, that the instrument executed 
in 1881 did not convey to B. the fee simple in the standing timber, 
but only gave him the right to cut and remove it within a reasonable 
time and that such time had elapsed before the entry to cut in 1903 
and M. was entitled to damages. 

Appeal dismissed with costs. 

Hodgins, K. C., and Stone, for appellants. Powell, K. C, for re- 
spondent. 

See Camp Mfg. Co. v. Young, 14 Va. Law Reg. 89. 

— From Canada Law Journal. 



Property Rights in Pictures. — In Mansell v. YaUey Printing Co. 
(1908), 2 Ch. 441, the Court of Appeal (Cozens-Hardy, M. R., and 
Farwell and Kennedy, LJJ-) have affirmed the judgment of Eady, J., 
(1908) 1 Ch. 567 (noted ante, p. 352), to the effect that the owner of a 
picture has a common law right of property in it, which altogether 
apart from the copyright statutes, entitles him to restrain its repro- 
duction and publication against his will and without his consent; and 
that it is immaterial that the copy has been obtained surreptitiously 
by a third person and is published in good faith by another under 
the supposition that the third party was the rightful owner. 

— From Canada Law Journal. 



Dead Bodies — Civil Liabilities. — A husband is entitled to the dead 
body of his wife for burial, and in the condition in which death 
leaves it; but a slight incision by the attendant surgeon in a hospital 
to ascertain the cause of death, authorized by the board of health of 
the city in which the hospital is located, and in obedience to the re- 
quirements of a city ordinance, in order that a certificate of burial 
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may be obtained not otherwise obtainable, where there is no cutting 
or removal of any limb or organ, and the incision is properly closed 
and not visible when the body is clothed, does not infringe this right. 
Rushing v. Medical College of Georgia, 62 S. E. 563. 



Repudiation of Judgment of Divorce. — In Bledsoe v. Seaman, 95 
Pacific Reporter, 576, plaintiff sues for the alienation of the affections 
of a man from whom she has been divorced for seven years. Plain- 
tiff's husband abandoned her, took up his residence in South Dakota 
for the purpose of obtaining a divorce, and thereafter lived in adul- 
tery with defendant. When an action for divorce was commenced 
by the husband, plaintiff appeared, obtained a divorce, the custody of 
their child and alimony. Plaintiff contends that as her husband was 
never a bona fide resident of South Dakota, that court had not ac- 
quired jurisdiction. The Supreme Court of Kansas holds that a 
party having obtained the relief desired, cannot repudiate the action 
of the court on the ground that it was without jurisdiction, and that 
when plaintiff procured the divorce the defendant, having knowledge 
thereof, had a right to assume that plaintiff no longer had or claimed 
any right to the affections or society of her former husband. 



Dog as a Nuisance. — In McKinny v. Browning, 110 New York 
Supplement, 562, defendant engaged an apartment for a year, held 
over for six months at the expiration of his lease, and then abandoned 
the premises. In the ensuing action to recover rent for the remainder 
of the year, defendant showed that the family which resided imme- 
diately above him maintained a dog, which, when deserted at intervals 
by his fanciers, awoke the echoes by exerting all his canine ingenuity 
in vociferous, discordant lamentation, which defendant contended con- 
stituted a nuisance and an eviction. The Supreme Court of New 
York held the defense without merit as it is not a nuisance as a mat- 
ter of law to keep a dog, and, if defendant's fellow tenants permitted 
their clog to become one, the remedy was against them. But see 
Herring v. Welton, 13 Va. Law Reg. 921. 



Res Ipsa Loquitur. — The Supreme Court of Washington, in Ander- 
son v. McCarthy Dry Goods Co., 95 Pacific Reporter, 345, recently 
passed on the application of the doctrine of res ipsa loquitur in an 
action for injuries caused by the fall of a basket from the overhead 
carrier system in a store. The only facts proven by plaintiff were 
that, while a customer at defendant's store, the basket was precipi- 
tated on her, causing the injuries of which she complained. The court 
held that while the doctrine of res ipsa loquitur should be sparingly 
invoked, yet the case should have been submitted to the jury, thus 
reversing a judgment of nonsuit in the lower court. 



